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STATEMENT OF JURISDICTION

This action challenges the conditions of the petitioner's confinement and comes
within this Court's original jurisdiction under Utah Code § 78A-4-103(2)(f).
STATEMENT OF ISSUE ON APPEAL

Did the trial court abuse its discretion in holding that the challenged prison
disciplinary hearings had provided adequate due process to Kurtis Andersen under this
Court's decision in Todd v. Sorenson, 2015 UT App 87, 348 P.3d 350 (per curiam)?
Preservation And Standard Of Review: The trial court entered its ruling on this
issue on June 8, 2016. R. 597-609. This Court's decision to grant an extraordinary writ
petition "lies within the sound discretion of this court." Mawhinney v. City ofDraper,
2014 UT 54, ,r 5, 342 P.3d 262. Andersen has no right to relief, even ifhe were to show
that the trial court had erred. "Unlike a party filing a direct appeal, a petitioner seeking
rule 65B( d) extraordinary relief has no right to receive a remedy that corrects a lower
court's mishandling of a particular case. Rather, whether relief is ultimately granted is left
'-.i>

to the sound discretion of the court hearing the petition." State v. Barrett, 2005 UT 88, ,r
23, 127 P.3d 682.
DETERMINATIVE STATUTES AND RULES

There are no determinative statutes or rules.
STATEMENT OF THE CASE

Kurtis Andersen filed this Rule 65B petition for extraordinary writ to challenge
several prison disciplinary hearings in which he had been found guilty. R. 1-81.

Warden Scott Crowther, the respondent, filed a motion for summary judgment. R.
205-74, 519-44. The trial court granted the respondent's motion and invited
respondent's counsel to prepare a separate Judgment. R. 597-609. Andersen filed his
notice of appeal after the trial court entered its decision, but before the separate Judgment
was entered. R. 682-83. The trial court thereafter entered the separate Judgment. R.
690.
STATEMENT OF RELEVANT FACTS 1

1. [Kurtis Andersen] is an inmate at the Utah State Prison.
2. On February 19, 2015, [Andersen] tested positive for medication that had not
been prescribed for him.
3. On March 6, 2015, [Andersen] received another inmate's medication while
going through the "pill line" at the prison. The other inmate has the same last name as
[Andersen], although spelled differently. The parties dispute the circumstances
surrounding [Andersen] receiving the other inmate's medication. [Andersen] contends
that he simply provided his last name while going through the pill line, and that the
person dispensing pills negligently gave him the other inmate's medication by failing to
clarify his first name. Respondent asserts that [Andersen] affirmatively misrepresented
himself as the other inmate. Officer Jeremy Demers and Medical Technician Mark

1

The following relevant facts are taken verbatim from the background facts as stated by
the trial court in its Ruling and Order. R. 598-601. Andersen has not specifically
challenged those facts.
2

,~

Mook both stated that [Andersen] represented himself to be the other inmate in order to
obtain that inmate's medication.
4. On March 30, 2015, [Andersen] received two different Disciplinary MD-1
Forms. One MD-I Form detailed a single charge related to the February 2015 positive
drug test: Al3 INTOXICANT/CONTROLLED SUBSTANCE. The other l\ID-1 Form
detailed two charges from the March 6 incident: Al3 INTOXICANT/CONTROLLED
SUBSTANCE and B05 FORGERY/FRAUD/EMBEZZLEMENT/THEFT/NSF.
[Andersen] pied not guilty to each charge.
5. On May 6, 2015, the prison conducted a disciplinary hearing on all three
charges contained in the two MD-1 Farms ("the May 6 Hearing").
6. [Andersen] claims that he requested to call witnesses at the May 6 Hearing,
and to have the hearing officer review video recordings of the pill line from the relevant
dates. [Andersen] also claims that he requested to review, prior to the May 6 Hearing,
certain "written reports" that formed the basis for the charges. According to [Andersen],

vJ)

the hearing officer refused to allow [Andersen] to call any witnesses, refused to view
video recordings of the pill line, and did not allow [Andersen] access to the written
reports.
7. [Andersen] never identifies any witness by name that he planned on calling at
the May 6 Hearing. Instead, he states in his opposition to Respondent's Motion for
Summary Judgment that he "told [the hearing officer] to pick anyone, and as many as he

3

wanted, anyone that had received pills at Lone Peak pill line during the time [Andersen]
was there." [Andersen' s] only disclosed reason for wanting to call witnesses was to have
them "testify to not having to show ID before receiving medication."
8. On May 8, 2015, the hearing officer released his Disciplinary Findings from
the May 6 Hearing. The hearing officer dismissed without prejudice the two charges
related to the March 6 incident "based on incomplete documentation and procedural

•

reasons." He found [Andersen] guilty of the charge related to the positive drug test and
assessed as punishment 30 days in isolation and a $50 fine.
9. Nowhere does the hearing officer explain his decision to not allow [Andersen]
to call witnesses, present video recordings, or review the written reports.
10. On June 25, 2015 [Andersen] was accused of "cheeking" (i.e. attempting to
divert without swallowing) his medications while going through the pill line. As a result,
[Andersen's] medications were briefly suspended.

2

11. On July 7, 2015, [Andersen] attended a Rescission Hearing before the Board
of Pardons and Parole ("the Board"). The Rescission Hearing Notice indicates that the
hearing resulted from a "rescission request" that had been received by the Board, and that
[Andersen's] disciplinary violation for a positive drug test would be considered by the
Board along with "everything in your Board file."

The record reflects that [Andersen] began receiving his medication again approximately
two weeks later, although a different pain medication was substituted for Neurontin.

2

4
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12. The Board issued its Decision on July 9, 2015. The Board rescinded
[Andersen's] October 3, 2017 parole date and replaced it with a new parole date of April
3, 2018. The Board made the new parole date contingent on [Andersen's] "successful
completion of the ConQuest Residential Treatment Program" and noted that the Board
"may consider a time cut for [Andersen's] completion of the ConQuest Program."
13. On July 23, 2015, the prison re-filed the charges that were previously
dismissed without prejudice at the May 6 Hearing. 3
14. On August 13, 2015, [Andersen] received the written reports from the March
6 incident that he had requested before the May 6 Hearing.
15. On August 28, 2015, the prison conducted a disciplinary hearing on the
re-filed charges ("the August 28 Hearing").
16. [Andersen] alleges that he requested to call witnesses at the August 28
Hearing, and that he asked to view video recordings of the pill line from the relevant
dates. According to [Andersen], the hearing officer again refused to allow [Andersen] to
call witnesses or to view any video recordings.
17. On September 14, 2015, the hearing officer issued his Disciplinary Findings
from the August 28 Hearing. The hearing officer found [Andersen] guilty of both
charges, and assessed as punishment 30 days in isolation and a $100 fine. The

·,.;;

3

Instead of re-filing the BOS FORGERY/FRAUD/EMBEZZLEMENT/THEFT/NSF
charge, the prison brought a charge ofB08 INTERFERE W/INVSTGTN, FALSE
STATEMENTS/1D. This new charge still related to the same March 6 incident.
5

Disciplinary Findings indicate that the hearing officer relied on statements from Medical
Technician Mook and Officer Demers, as well as a review of the other inmate's "rate of
pill usage."
18. The Disciplinary Findings from the August 28 Hearing state that "[t]here was
no available camera recording of pill line made by Security Electronics Staff, Lone Peak
staff or by anyone if [sic] the Shift Commander's Office."
19. Jay Phelps, an Electronic Tech/Journeyman Officer at the Utah State Prison,
testified that none of the video cameras that might have recorded footage of the pill line
have audio recording. He also testified that the video recordings from these cameras are
stored for no more than 18 days and that no recordings presently exist from the subject
dates.
SUMMARY OF ARGUMENT
Andersen's only claim on appeal is that he was denied due process in two
disciplinary hearings. In both cases, the hearing officer identified the evidence relied on
to find Andersen guilty. The disciplinary decisions were based on some evidence that
supported the findings.
Andersen did not ask for an identified witness, but only for some witness who
could testify to an issue that was neither raised nor relevant to the questions decided by
the hearing officer in the disciplinary hearing. Andersen's rights were not violated when
such non-exculpatory witness testimony was denied. Further, Andersen's rights were not

6
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violated when he was not given access to video recordings that did not exist. Any such
recordings had been destroyed before they were ever requested. Even if the videos
existed, they would not have shed light on the question of whether Andersen stated he
was a different inmate to obtain that inmate's prescribed medication because the videos
did not include any audio.
ARGUMENT
Andersen's Due Process Rights Were Not Violated By The Challenged
Prison Disciplinary Hearings

The nature of procedural due process rights are not the same in all settings.
"[T]he existence and scope of the specific procedural safeguards recognized are
·~

determined by the context and nature of the proceeding, and the societal, institutional and
personal interests at stake." Homer v. Morris, 684 P.2d 64, 67 (Utah 1984). This Court
has identified what due process prisoners are entitled to in prison disciplinary
proceedings.
Due process requires that a prisoner receive: ( 1) advance written notice of
the disciplinary charges; (2) an opportunity, when consistent with
institutional safety and correctional goals, to call witnesses and present
documentary evidence in his defense; and (3) a written statement by the
factfinder of the evidence relied on and the reasons for the disciplinary
action.
Todd v. Sorensen, 2015 UT App 87, ,r 2, 348 P.3d 350 (per curiam) (internal quotation
marks omitted).

7

The disciplinary findings are not subject to de novo review, but are only reviewed
to determine if there is some evidence that supports the finding. Id. Ascertaining
whether there is some evidence that supports the finding does not require an examination
of the entire record, an independent assessment of the credibility of witnesses, nor a
weighing of the evidence. Superintendent, Mass. Corr. Inst., Walpole v. Hill, 472 U.S.
445,455 (1985). "Instead, the relevant question is whether there is any evidence in the
record that could support the conclusion reached by the disciplinary board." Id. at
455-56.
Andersen's evidentiary challenge is based on an erroneous understanding of the
law. Andersen claims that the trial court could not grant summary judgment to the
respondent because Andersen was not given a chance to argue the validity of his affidavit
and the evidence that supported his innocence. Andersen's argument fails because he
seeks a review of the record and a weighing of evidence. He does not argue, nor could
he, that there was no evidence that could support the disciplinary decision.
There is evidence, identified in the disciplinary decisions, that supports their
findings. In disciplinary case 690180, the hearing officer expressly relied on a Urine
Drug Test of Andersen that was positive for Tramadol, a drug that had not been
prescribed for Andersen. R. 248-53. In disciplinary case 692227, the hearing officer
expressly relied on testimony from Medical Technician Mook and Officer Demers that

8
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Andersen received prescribed medications meant for an inmate with the last name
Anderson by affirmatively claiming to be the other inmate. R. 25 5-61.
Nor did the trial court err in rejecting Andersen's claims that he was denied the
right to call witnesses or submit evidence. Andersen had a right to call specifically
identified witnesses who possessed exculpatory evidence. Edwards v. Balisok, 520 U.S.
641, 646-4 7 ( 1997). But Andersen did not specifically identify any particular witness.
Further, the witnesses he sought did not possess exculpatory evidence. Andersen asked

~

for witnesses that would testify that inmates at pill line were not required to show
identification. R. 603. But Andersen was found guilty for expressly stating that he was
a different inmate, Anderson, and obtaining that Anderson's prescribed medication, not
because of a failure to show identification or for using the other Anderson's
identification. Id

'-.,J)

Finally, Andersen's rights were not violated by the failure to provide recorded
video footage of the pill line in dispute where the footage did not exist. The evidence at
trial was that none of the cameras used by the prison in the relevant areas have audio
recording capabilities. R. 273. The video recordings themselves are only stored
between 15 and 18 days. Id The hearing officer in Case 692227 expressly stated that
"[t]here was no available camera recording of pill line made by Security Electronics Staff,
Lone Peak staff or by anyone if [sic] the Shift Commander's Office." R. 256. Even if
the video (without any audio) had been available it would not have been useful. It is

9

undisputed that Andersen received another inmate's prescribed medication. A video
could not shed light on whether Andersen received the medication by falsely claiming to
be the other inmate. R. 604.

CONCLUSION
For the reasons stated above, respondent asks this Court to affirm the challenged
decision of the trial court.
Respectfully submitted this /,}-;;#clay of January, 2017.

~d~

BRENT A. BURNETT
Assistant Solicitor General
Attorney for Respondent
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ADDENDUM "A"

ILED DISTRICT ~O~RT

F Third Judicial o,strtct

JUN 08 20\6
Salt Lake County

IN THE DISTRICT COURT OF THE THIRD Jaotel~L UISTRIC1'8 PutyC\efk
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

KURTIS ANDERSEN,
RULING AND ORDER

Petitioner,
· Case No. 150906553

vs.
June 8, 2016
SCOTT CROWTHER, Warden, Utah
State Prison,

Judge Ryan M. Harris

Respondent.

Before the Court is a Motion for Summary Judgment ("the Motion
Scott Crowther, who is the Warden of the Utah State Prison.
11

12
),

filed by Respondent

He is herein referred to as

Respondent." By the Motion, Respondent asks this Court to summarily dismiss the Petition

filed by Petitioner Kurtis Andersen (''Petitioner"), an inmate at the prison. The Motion has been
fully briefed and has been submitted for decision, and neither party requested oral argument.
Having carefully reviewed the record and considered t~e papers submitted by the parties, the
Court issues the following Ruling and Order.
INTRODUCTION

In his Petition, Petitioner asserts that his constitutional rights were violated in two ways.
First, Petitioner complains that he was denied due process at a pair of disciplinary hearings at
the Utah State Prison. Specifically, Petitioner alleges that he was denied the opportunity to call
witnesses, denied the opportunity to view or present security camera footage, and denied the
opportunity to view certain written reports.

Second. Petitioner complains that the prison

exhibited a deliberate indifference to his health and safety in violation of the Eighth Amendment
to the United States Constitution.

Specifically, Petitioner alleges that the prison wrongfully

suspended his medications as punishment for something he claims that he did not do. and
failed to conduct a proper investigation into his grievances with the disciplinary process.

00597
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Herein, the Court determines that Petitioner has failed, as a matter of law, to
demonstrate that his constitutional rights have been violated.

Petitioner was afforded the

necessary due process that is required at prison disciplinary hearings. And none of the conduct
alleged by Petitioner in support of his Eighth Amendment claims rises to the level of deliberate
indifference on the part of the prison. Accordingly, for the reasons that follow, Respondent's
Motion for Summary Judgment is GRANTED.

BACKGROUND
1.

Petitioner is an inmate at the Utah State Prison.

2.

On February 19, 2015, Petitioner tested positive for medication that had not been

prescribed for him.

3.

On March 6, 2015, Petitioner received another inmate's medication while going

through the "pill line" at the prison. The other inmate has the same last name as Petitioner,
although spelled differently.

The parties dispute the circumstances surrounding Petitioner

receiving the other inmate's medication. Petitioner contends that he simply provided his last
name while going through the pill line, and that the person dispensing pills negligently gave him
the other inmate's medication by failing to clarify his first name.

Respondent asserts that

Petitioner affirmatively misrepresented himself as the other inmate. Officer Jeremy Demers and
Medical Technician Mark Mook both stated that Petitioner represented himself to be the other
~'

inmate in order to obtain that inmate's medication.

4.

On March 30, 2015, Petitioner received two different Disciplinary MD-1 Forms. One

MD-1 Form detailed a single charge related to the February 2015 positive drug test:

A13

INTOXICANT/CONTROLLED SUBSTANCE. The other MD-1 Form detailed two charges from

the

March

6

incident:

A 13

INTOXICANT/CONTROLLED

SUBSTANCE

and

805

FORGERY/FRAUD/EMBEZZLEMENT/THEFT/NSF. Petitioner pied not guilty to each charge.

2
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5.

On May 6, 2015, the prison conducted a disciplinary hearing on all three charges

contained in the two MD-1 Forms C1he May 6 Hearing!>).
6.

Petitioner claims that he requested to call witnesses at the May 6 Hearing, and to

have the hearing officer review video recordings of the pill line from the relevant dates.
Petitioner also claims that he requested to review, prior to the May 6 Hearing, certain "written
·'4!}

reports" that formed the basis for the charges.

According to Petitioner, the hearing officer

refused to allow Petitioner to call any witnesses, refused to view video recordings of the pill line,
and did not allow Petitioner access to the written reports.
7.

Petitioner never identifies any witness by name that he planned on calling at the

May 6 Hearing.

Instead, he states in his opposition to Respondent's Motion for Summary

Judgment that he "told [the hearing officer] to pick anyone, and as many as he wanted, anyone
that had received pills at Lone Peak pill line during the time [Petitioner] was there." Petitioners
only disclosed reason for wanting to call witnesses was to have them "testify to not having to
show ID before receiving medication."
8.

On May 8, 2015, the hearing officer released his Disciplinary Findings from the May

6 Hearing. The hearing officer dismissed without prejudice the two charges related to the March
6 incident "based on incomplete documentation and procedural reasons.', He found Petitioner
guilty of the charge related to the positive drug test and assessed as punishment 30 days in
isolation and a $50 fine.
9.

Nowhere does the hearing officer explain his decision to not allow Petitioner to call

witnesses, present video recordings, or review the written reports.

3
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10. On June 25, 2015, Petitioner was accused of "cheeking" (i.e. attempting to divert
without swallowing) his medications while going through the pill line. As a result, Petitioner's
medications were briefly suspended. 1
11. On July 7, 2015, Petitioner attended a Rescission Hearing before the Board of
Pardons and Parole ("the Board

11
).

The Rescission Hearing Notice indicates that the hearing

resulted from a "rescission request" that had been received by the Board, and that Petitioner's
disciplinary violation for a positive drug test would be considered by the Board along with
"everything in your Board file."
12. The Board issued its Decision on July 9, 2015. The Board rescinded Petitioner's
October 3, 2017 parole date and replaced it with a new parole date of April 3, 2018. The Board
made the new parole date contingent on Petitioner's "successful completion of the ConQuest
11

Residential Treatment Program" and noted that the Board may consider a time cut for
[Petitioner's] completion of the ConQuest Program."
13. On July 23, 2015, the prison re-filed the charges that were previously dismissed
without prejudice at the May 6 Hearing. 2
14. On August 13, 2015, Petitioner received the written reports from the March 6
incident that he had requested before the May 6 Hearing.
15. On August 28, 2015, the prison conducted a disciplinary hearing on the re-filed
charges ("the August 28 Hearing").
16. Petitioner alleges that he requested to call witnesses at the August 28 Hearing, and
that he asked to view video recordings of the pill line from the relevant dates. According to

1

The record reflects that Petitioner began receiving his medication again approximately two weeks later, although a

different pain medication was substituted for Neurontin.
2

Instead of re-filing the 805 FORGERY/FRAUD/EMBEZZLEMENT/THEFT/NSF charge, the prison brought a charge
of 808 INTERFERE W/INVSTGTN, FALSE STATEMENTS/ID. This new charge still related to the same March 6
incident.

4
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Petitioner, the hearing officer again refused to allow Petitioner to call witnesses or to view any
video recordings.
17. On September 14, 2015, the hearing officer issued his Disciplinary Findings from
the August 28 Hearing.

The hearing officer found Petitioner guilty of both charges, and

assessed as punishment 30 days in isolation and a $100 fine.

The Disciplinary Findings

indicate that the hearing officer relied on statements from Medical Technician Mook and Officer
Demers, as well as a review of the other inmate's "rate of pill usage."

18. The Disciplinary Findings from the August 28 Hearing state that "[t]here was no
available camera recording of pill line made by Security Electronics Staff, Lone Peak staff or by
anyone if [sic] the Shift Commander's Office."

19. Jay Phelps, an Electronic Tech/Journeyman Officer at the Utah State Prison,
testified that none of the video cameras that might have recorded footage of the pill line have
audio recording. He also testified that the video recordings from these cameras are stored for
no more than 18 days and that no recordings presently exist from the subject dates.
20. On September 14, 2015, Petitioner initiated the instant action, alleging that the
prison failed to afford him due process at his disciplinary hearings and violated his rights under
the Eighth Amendment.
21. Petitioner filed a flurry of motions at the outset of the case, which the Court resolved
in a Ruling and Order entered April 18, 2016.

22. Respondent now seeks summary judgment on Petitioner's claims.

STANDARD
Summary judgment is appropriate where ''there is no genuine dispute as to any material
fact and the moving party is entitled to a judgment as a matter of law." Utah R. Civ. P. 56(a).
When considering a motion for summary judgment, the trial court should not weigh evidence
and must construe all reasonable inferences in favor of the nonmoving party. Pigs Gun Club,

5
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Inc. v. Sanpete County. 2002 UT 17, 42 P.3d 379. "The purpose of summary judgment is to
eliminate the time, trouble, and expense of trial when it is clear as a matter of law that the party
ruled against is not entitled to prevail." Amjacs lnterwest. Inc. v. Design Associates. 635 P.2d
53, 54 (Utah 1981 ).
DISCUSSION
Petitioner asserts that the prison violated his constitutional rights in two separate ways.
First. Petitioner complains that the prison violated his due process rights. Second, Petitioner
complains that the prison exhibited a deliberate indifference for his health and safety in violation
of the Eighth Amendment. The Court will consider each alleged constitutional violation in turn. 3
1. Due Process

Petitioner alleges that his due process rights were violated at the May 6 Hearing and
again at the August 28 Hearing when the hearing officer denied his request to call witnesses,
review security camera footage, and have access to the written reports created in response to
the March 6 incident. Petitioner also alleges that his due process rights were violated by the
prison's failure to conduct a proper investigation into his grievances.
Prison disciplinary proceedings are not criminal proceedings and, therefore, inmates are
entitled to fewer due process protections than are criminal defendants. See Homer v. Morris,
684 P.2d 64, 67 (Utah 1984); see also Wolff v. McDonnell. 418 U.S. 539, 563-64 (1974).
Indeed, the Utah Court of Appeals has set forth specifically the process that a prisoner is due in
disciplinary proceedings:
[d]ue process requires that a prisoner receive: (1) advance written notice of the
disciplinary charges; (2) an opportunity. when consistent with institutional safety
and correctional goals, to call witnesses and present documentary evidence in
3

The Court addresses each of Petitioners constitutional claims identified as "Claims for Relief' in his Petition for
Extraordinary Relief. Petitioner hints at other potential claims elsewhere, but fails to develop them or to provide
sufficient detail for the Court to properly analyze them. The Court has construed the Petition as liberally as possible
in light of Petitioner"s prose status, but the Court cannot create arguments out of whole cloth. See Hampton v.
Professional Title Services. 201 O UT App 294, 1f 3.

6
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his defense; and (3) a written statement by the factfinder of the evidence relied
on and the reasons for the disciplinary action. Additionally, the minimum
requirements of procedural due process demand that the findings of the prison
disciplinary board are supported by some evidence in the record.
Todd v. Sorensen, 2015 UT App 87,

,r

2, 348 P.3d 350 (internal citations and quotations

omitted).
Here, Petitioner in his two hearings was afforded sufficient due process protections to
comply with constitutional requirements. First, although inmates have a qualified right to call
witnesses at disciplinary hearings,~ Edwards v. Balisok, 520 U.S. 641, 646 (1997) (stating
that a due process violation may occur where an inmate is not allowed to present "specifically
identified witnesses who possess[] exculpatory evidence"), Petitioner failed to identify by
name-either in his Petition or in response to the pending Motion for Summary Judgment-any
particular witness that he was prevented from calling at either disciplinary hearing. Moreover,
the testimony that he sought to elicit-that the prison did not require inmate IDs in order to
obtain medicine in the pill line-would have had no bearing on the disciplinary proceedings,
because this fact was not in dispute. Indeed, the hearing officer's Disciplinary Findings from the
August 28 Hearing make clear that he already understood that no ID was required in the pill
line.4 Thus, the only disclosed issue on which Petitioner wanted to have witnesses testify was
not in dispute at the disciplinary hearings and, therefore, the testimony would have been
cumulative and unnecessary. Accordingly, the hearing officer's decision to decline Petitioner's
invitation to call witnesses did not deprive Petitioner of due process. 5 Cf. Ramer v. Kerby. 936

4

The hearing officer found as the basis for his decision that Petitioner "was asked if he was [redacted] Anderson to
which he replied that he was (redacted] Anderson.a Obviously, if an ID had been required, there would have been no
need for the medical technician to ask Petitioner his name.
s The record does not contain the hearing officer's exact reason for not allowing Petitioner to call witnesses at the
disciplinary hearings. However, according to the United States Supreme Court, disclosure of the reason for a denial
is not imperative. See WQ!.f, 418 U.S. 539, 566 (stating that although it would be "useful" for the hearing tribunal to
•state its reason for refusing to call a witness." the Court expressly •[did} not prescribe ir). Here, the hearing officer's
reason appears evident from the record before the Court, and Petitioner has failed to demonstrate-or even allegehow the requested testimony would have been at all useful to his defense against the charges.
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F.2d 1102, 1104 (10 th Cir. 1991) (stating that a prisoner's request to call staff members as
witnesses at a disciplinary hearing should be denied if the "testimony would be irrelevant,
cumulative, or otherwise unnecessary for the committee to come to a fair resolution of the
matter"): see also Turner v. Caspari. 38 F.3d 388, 391 (8th Cir. 1994} (stating that 11 [p]rison
officials are accorded great discretion to refuse to call witnesses who are irrelevant,
unnecessary or who may undermine prison authority'1).
Next, although inmates should generally be allowed to present documentary evidence at
a disciplinary hearing, Petitioner has failed to demonstrate that the requested video recordings
would have provided any material evidence in his underlying disciplinary proceedings.

It is

undisputed that any video cameras that may have captured footage of the pill line on the
relevant dates did not have audio capabilities. Thus, at most, the video would show Petitioner
receiving another inmate's medication. But it is undisputed that Petitioner received the other
inmate's medication.

The only material and disputed issue was whether (as the prison

contended) Petitioner affirmatively misrepresented himself on March 6, 2016 as the other
inmate, or whether (as Petitioner contended) the prison erred on March 6, 2016 by simply
providing the wrong medication based solely on Petitioner providing his last name. The video
recordings alone, without any accompanying audio, would not shed any light on that issue. And
video recordings of the pill line on dates other than March 6 would shed no light on that issue
either. Accordingly, the Court concludes that it was not a violation of the due process clause for
the prison to refuse to allow Petitioner to view or present the subject video recordings at his
disciplinary hearings.6
6

Even if somehow Petitioner was entitled to present the video recordings at his disciplinary hearings, the prison may
have been unable to fulfill his request anyway. According to Phelps' uncontroverted testimony, the subject video
recordings were only stored for at most 18 days. Here, the incident occurred on March 6 and charges were not filed
until March 30. The record does not indicate when Petitioner asked for the video recordings, but even if he requested
them on the date he was charged, it is likely that the prison no longer had access to the recordings. Petitioner does
not challenge the prison's retention policy, or assert a duty on the part of the prison to maintain recordings for a
longer period when they may contain evidence related to a pending investigation.
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Next, the prison's failure to provide Petitioner access to the written reports from the
March 6 incident in advance of the May 6 Hearing cannot form the basis for a due process
violation, because the charges were dismissed without prejudice at the May 6 Hearing. Thus,
Petitioner suffered no harm from the failure to have access to the reports. And although the
charges were re-filed in July 2015, Petitioner was provided access to the written reports in
advance of the August 28 Hearing.

Accordingly, Petitioner's due process rights were not

violated with respect to the written reports.
Finally, Petitioner has failed to demonstrate that the prison's investigation was
substandard or that such an investigation would violate his due process rights. The Court is
aware of no constitutional litmus test on a prison's disciplinary investigation, and there is
therefore no indication that the prison would have failed such a test in this case. Aside from the
conclusory allegation that the investigation was below par, Petitioner fails to identify any specific
steps that the prison should have taken but did not. Moreover, at least one federal appellate
court has held that 11 a failure to conduct a prompt and thorough investigation prior to a
disciplinary hearing does not rise to the level of a due process violation." Moles v. Holt. 221
Fed. Appx. 92, 96 (3rd Cir. 2007) (citing Superintendent, Mass. Corr. Inst. v. Hill, 472 U.S. 445
(1985)).

For these reasons, Petitioner's due process rights were not violated by any

deficiencies in the prison•s investigation.
Based on the foregoing! the Court concludes that Petitioner was afforded sufficient due
process at his disciplinary hearings.

Petitioner received advanced written notice of the

disciplinary charges, and a written statement from the hearing officer explaining his decision.
Petitioner had no right to call the requested witnesses, or to present video recordings of the pill
line, because both pieces of evidence would have been unhelpful and/or cumulative.

With

respect to the written reports from the March 6 incident, Petitioner was given copies of the
reports before being found guilty at the August 28 Hearing, thereby eliminating any potential

9
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problem from the May 6 Hearing. Finally, because the hearing officer based his decision on
11

statements from Med Tech Mook and Officer Demers, there was some evidenceu to support his
findings. Accordingly, Petitioner's claims alleging a due process violation fail as a matter of law.

2. Deliberate Indifference
Petitioner alleges that his Eighth Amendment rights were violated by various individuals
associated with the prison who failed to adequately investigate the alleged wrongfulness of the
disciplinary actions taken against him. Petitioner also alleges that his Eighth Amendment rights
were violated when his medications were 11abruptly" discontinued because of the cheeking
incident. Petitioner asserts that the abrupt stoppage of his medication caused him to suffer
"serious mental and physical complications." and had an adverse impact on his behavior at the
Rescission Hearing on July 7. 2015.
A prison is not required to provide an inmate with all of the "comforts and amenities
available to one on the outside world; but neither is incarceration a justification for dissolving the
protection of the Eighth Amendment of the United States Constitution which prevents the
inhuman treatment of prisoners[.]" Wickham v. Fisher, 629 P.2d 896, 901 (Utah 1981).
"A prison official's deliberate indifference to an inmate's serious medical needs
violates the Eighth Amendment." Sealock v. Colorado. 218 F.3d 1205, 1209
(10th Cir. 2000). The standard of "deliberate indifference" applies to claims of
inadequate health care. Wilson v. Seiter. 501 U.S. 294, 297 (1991) (stating a
prisoner must allege "deliberate indifference" to "serious" medical needs). In
order to demonstrate deliberate indifference, a petitioner must establish that (1)
the pain or deprivation is sufficiently serious, and (2) prison officials acted with a
sufficiently culpable state of mind. Sealock. 218 F.3d at 1209; see also Farmer
v. Brennan. 511 U.S. 825, 837-38 (1994) (adopting a subjective component to
the test for deliberate indifference). Pain or deprivation is sufficiently serious "if it
is one that has been diagnosed by a physician as mandating treatment or one
that is so obvious that even a lay person would easily recognize the necessity for
a doctor's attention." Sealock. 218 F.3d at 1209. The culpable state of mind
requirement is met if a prison official "knows of and disregards an excessive risk
to inmate health or safety." Id.
Caldwell v. Friel, 2006 UT App 67 (unpublished) (per curiam).
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Here, Petitioner has failed to raise a genuine issue of material fact regarding his claim
that the failure of prison personnel to thoroughly investigate his allegations of misconduct
against Med Tech Mook and others constituted "deliberate indifference,,,

Petitioner was

appropriately given access to the prison's grievance process, and the record reflects that he
took advantage of that process. The record also reflects that prison officials properly responded
to Petitioner's grievances.

The prison had "no independent obligation to (launch a further

investigation]" into Petitioner's grievances. Washam v. Klopotoski. 403 Fed. Appx. 636, 641 (3

rd

Cir. 2010). Moreover, there is nothing in the record to suggest that any prison official had a
culpable state of mind in declining to conduct a further investigation. Accordingly, the prison's
failure to conduct a more thorough investigation into Petitioner's grievances does not constitute
"deliberate indifference" as a matter of law.
Similarly, Petitioner has failed to raise a genuine issue of material fact with respect to the
stoppage of his medication in response to the cheeking incident. The record reveals that the
prison acted appropriately by briefly suspending Petitioner's medication in response to what
Med Tech Mook believed was an attempt by Petitioner to divert his medicine, especially in light
of at least one prior incident where Petitioner admitted to cheeking pills. Petitioner of course
alleges that he did not attempt to divert his medicine on the date in question. However, "even if
the medical staff was incorrect to conclude that [the petitioner] intended to abuse his
medication, that erroneous assessment does not rise to the level of deliberate indifference.',
Todd v. Bigelow, 497 Fed. Appx. 839, 841 (10th Cir. 2012) (citation omitted). '1lnstead, it reflects
a legitimate penological interest in prevention of drug abuse. 11 Id. Petitioner's medications were
reauthorized soon after they were suspended and, although Petitioner complains that a different
pain medication was substituted for his preferred pain medication. "a difference of opinion -with
the medical staff as to the optimal pain-management regimen does not amount to deliberate
indifference." Id. at 842 (citing Thompson v. Gibson, 289 F.3d 1218, 1222 (10th Cir. 2002)). For
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these reasons, the brief suspension of Petitioner's medication does not constitute "deliberate
indifference" as a matter of law.

CONCLUSlON
Based on the foregoing, the Court concludes that each of Petitioner's claims for relief fail
as a matter of law. Accordingly, Respondent's Motion for Summary Judgment is GRANTED.

7

The Petition is hereby DISMISSED, with prejudice and on the merits. This Ruling and Order is
the order of the Court wit11 regard to the Motion. Respondent is invited to prepare a separate
Judgment as set forth by Utah R. Civ. P. 58A(a).

ct2~

DATE:D this ___,.{2.
"'---

day of June, 2016.

7

While the Motion for Summary Judgment was pending. Petitioner filed and submitted for decision a Motion to
Compel Discovery from Defendants. Petitioner fails to identify any specific discovery that was not provided that
would have been material to his claims or to his defense of the Motion for Summary Judgment. Accordingly. the
motion to compe! is respectfully DENIED.
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CERTIFICATE OF NOTIFICATION~
I certify that a copy of the attached document was sent to the following
people for case 150906553 by the method and on the date specified.
MAIL: KURTIS ANDERSEN INMATE #23131 UTAH STATE PRISON PO BOX 250 DRAPER,
UT 84020
MANUAL EMAIL:

SHAREL S REBER sreber@utah.gov

06/08/2016

/s/ ELSA YOUNG

Date:
Deputy Court Clerk

Printed: 06/08/16 14:16:17
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Utah Department of Corrections

Incident Case # 295703
DISCIPLINARY FINDINGS FORM MD-2 Hearing Type: APPEAL

UDC Discipline Case# 690180

Name ANDERSEN, KURTIS ROSS

Offender # 23131

Hearing Date and Time 06/16/2015 03:09

Hearing Location HEARING OFFICE/UDC

Charges
1. A13

Pleas

Findings

NOT GUILTY

GUILTY

USP# 42747

Amended To

Pleas

Findings

Findings:
You requested an appeal of the decision of the Discipline Hearing Officer ("OHO") in the above-referenced case on the following
grounds:
• The Disciplinary Procedures Were Not Properly Followed
• There Was Not Some Evidence To Support the DHO's findings
• The Disciplinary Sanctions Were Arbitrary, Capricious or Unreasonably Harsh
The Disciplinary Procedures Were Properly Followed
In your appeal, you state that disciplinary procedures were not properly followed because you were written up twice for the same
infraction.
Policy defines double jeopardy as being heard twice for the same disciplinary infraction. See FD01/04.10. Despite the fact that both .
reports were written up on the same day, they are in fact two separate incidents. In case #690180, the disciplinary charge was an A13,
having taken place on February 19, 2015. In case #690151, the disciplinary charges were A 13 and B05, having taken place on March
6, 2015. The OHO felt that under the circumstances, the case could not move foiward because of incomplete documentation and
procedural reasons. The case was dismissed without prejudice. As such, the case may be re-filed at a later date. Nevertheless,
similar charges stemming from two separate incidents do not constitute double jeopardy.
Furthermore, the discipline record shows that you were afforded the due process required in a prison disciplinary proceeding as follows
• You were given advance written notice of the disciplinary charge on March 30. 2015.
• You were also given the opportunity, consistent with institutional safety and correctional goals, to call witnesses, present
documentary evidence and provide testimony in your defense at the hearing on May 6, 2015.
• You were provided with a written statement as to the information and evidence that the OHO relied on to make his decision and the
reason for the disciplinary action.
Therefore, disciplinary procedures were properly followed.
There Was Some Evidence To Support the DHO's findings
You also question the accuracy of the Tramadol in your sample.
The required standard of proof in a prison discipline proceeding is "some evidence" which is defined as such evidence that a
reasonable person might accept as adequate to support the findings of the DHO. See FD01 /04.11. I cannot reverse the findings in a
case where the OHO reasonably used his discretion to make his decision. and his findings had some basis in fact. ''Instead, the
relevant question is whether there is any evidence in the record that could support" the DHO's conclusion. See Superintendent v. Hill
at 456.
In the present case, the officer's report indicates that your urine sample tested positive for opiates and Tramadol. You were not
prescribed to have Tramadol. Therefore, the OHO reasonably concluded this to be some evidence of your guilt.
The Disciplinary Sanctions Were Not Arbitrary, Capricious or Unreasonably Harsh
You state that Department of Corrections does not have the authority to impose fines as disciplinary sanctions.
The authority of the UDC to levy disciplinary fines is provided in Utah Code 64-13-23, which allows the department to charge
reasonable fees for costs of incarceration and supervision. Disciplinary fines are designated as part of the cost of supervision.
Determining or issuing appropripte punitive sanctions is the sole responsibility of the DHO, taking into account the totality of the
circumstances. See FD01/06.02. The sanctions imposed in your case fall within the authorized range for the disciplinary violation
(A13) of which you have been found guilty. See FD01/05.06.
In light of the foregoing, the decision of the OHO is upheld and the sanctions are sustained. There is no further administrative review
available. If you are dissatisfied with this response and wish to take further action, this level three grievance response will serve as
evidence you have exhausted the administrative remedy process. Your only recourse is to seek a judicial remedy.

Hearing Officer

Maria Aragon

Electronic Verification

9ltf.aria .Jlranon

Date

06/16/2015
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Incident Case # 295703
DISCIPLINARY FINDINGS FORM MD-2 Hearing

Type: ORIGINAL HEARING

Name ANDERSEN, KURTIS ROSS

Offender# 23131

Hearing Date and Time 05/06/2015 09: 18

Hearing Location OQUIRRH 2

Charges

1. A13

~

UDC Discipline Case# 690180

USP# 42747

-----------

Pleas

Findings

NOT GUILTY

GUILTY

Amended To

Pleas

Findings

Findings:
I find Kurtis Andersen guilty of A 13 Intoxicant/Controlled Substance based on the following:
Written Report
Pharmacy information
Prescribed Medication
During the hearing Inmate Andersen produced documentation showing that he was given medication by the dentist that would account
for his testing positive on the Urine Drug Test. Those medications account for Inmate Andersen testing positive for opiates on the drug
test. He also tested positive for Tramadol which he had not been prescribed to have. I find this to be "some evidence" of his guilt.

Based on the above findings I assess:

30 DAYS PUNITIVE ISOLATION 05/11/2015 TO 06/10/2015
$50.00 FINE

Hearing Officer

Bruce Young

Electronic Verification

<Bruce <Youn11

Date
05/08/2015

~
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Utah Department of Corrections

DISCIPLINARY MD-1 FORM
Last Name
ANDERSEN

First
KURTIS

Date and Time Occurred
02/19/2015 19:03

Incident Case # 295703
UDC Discipline Case# 690180

Class MAJOR
Middle
ROSS

I

Incident Location

I

Offender# / USP #
23131
/ 42747

00/00/0000 00:00 LONE PEAK - Lone Peak

EXPLAIN CHARGES

A13 INTOXICANT/CONTROLLED SUBSTANCE
On February 19, 2015 at 1850 hours, I requested a urine sample from Inmate Andersen for drug testing. At 1903 hours I collected the sample
from Inmate Anderson. After collecting Inmate Anderson's sample I verified it was his name and offender number on the UA cup and I sealed
it. The sample came back positive for Tramadol 2511/200 with a retest of 2415/200. Last updated - 03/13/2015

Reporting Officer
BRITTAN PETERSEN

n

Restitution Requested
From Damage Report

I

Electronic Verification

Date

(}3rittan (J'etersen

03/08/2015

Amount NOTICE: OTHER RESTITUTION MAY BE ASSESSED WHICH WAS

Screening Supervisor

KEVIN LARSEN

NOT CALCULATED PRIOR TO YOUR HEARING.
Electronic Verification

'Kevin Larsen

Date

!

03/15/2015

INSTRUCTIONS FOR OFFENDERS CHARGED WITH MAJOR DISCIPLINARY OFFENSES
1. You have been charged with a violation of rules, regulations or other conduct standards.
2. Major violations entitle you to a due process hearing.
a. Your case will be heard by a Hearing Officer no sooner than 24 hours after service unless waived.
b. You are not entitled to an attorney. The Hearing Officer can provide a counsel substitute for offenders found incompetent to offer a defense.
c. You may request to call witnesses who can offer relevant material, competent testimony. The Hearing Officer will rule on the witness request.
d. You do not have the right to cross-examine adverse witnesses nor confront accusers if, in the opinion of the Hearing Officer, It would
jeopardize the safety of other offenders or staff, security or operational goals. For the same reason, the Hearing Officer may determine it
necessary to take some testimony outside your presence.
e. You may be compelled to answer questions at the hearing. Failure to answer may result in the Hearing Officer making an adverse inference
from your silence. If criminal charges are contemplated, you will be notified.
f. If you wish to appeal the decision in this matter, you may do so by completing the Disciplinary Appeal Form within 20 days after
receiving a copy of the MD-2. Your appeal must specifically allege that (1) required disciplinary procedures were not followed; (2) there was
not some evidence to support the Hearing Officer findings; or (3) the disciplinary sanctions were clearly excessive.
3. Minor offenses do not require a due process hearing or an appeals process.
4. Based on the findings of the Disciplinary Hearing Officer you may be assessed all, part or none of the total restitution amount as listed above.

INSTRUCTIONS FOR SERVING OFFICER
1. Hand the offender one copy of the MD-1 with a damage report if restitution is requested.
2. Enter the date served in O-track.

Officer Certifying Personal Service

<R.pna{c{ Wifson

Date and Time Served

03/30/2015 08:05
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Incident Case Number 295703

Information in this report considered PRIVATE or PROTECTED under the Government Records Access Management Act
(GRAMA), Utah Code Annotated 63-2-101, except for the information which also appears in the Initial Contact
Report(ICR).

Assignment: On February 19, 2015, I was conducting UA's as a floor officer at Lone Peak
Inmate Drug Tested: Andersen, Kurtis #23131
Drug Test: On February 191 2015 at 1850 hours, I requested a urine sample from Inmate Andersen for drug testing. At
1903 hours I collected the Sample from Inmate Anderson. After collecting Inmate Anderson's sample I verified it was his
name and offender number on the UA cup and I sealed it.
Test Results: The sample was tested on March 3, 2015 and came back positive for Tramadol 2511/200 with a retest of
2415/200. The same sample tested also came back medical positive for Opiates 2563/300 with a retest of 2637/300. The
tests were completed by L. Knowles.
Notifications:
Sgt. Miller
Lieutenant Larsen
Captain Reed

Reporting Officer
BRITTAN PETERSEN
Supervisor
KEVIN LARSEN

Electronic Verification

(Brittan <Petersen
Electronic Verification

evin Larsen

Date
3/6/2015

Date
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Utah Department of Corrections
Incident Case Number 295703

INCIDENT REPORT IR-1

Information in this report considered PRIVATE or PROTECTED under the Government Records Access Management Act
(GRAMA), Utah Code Annotated 63-2-101, except for the information which also appears in the Initial Contact Report(ICR).
Contacts:
Role

Name

SUSPECT KURTIS ROSS ANDERSEN

DOB

Offender#

Race

8/29/1963

23131

CAUCASIAI\ M

Address

Phone

LPA213

(801) 743--550 DL# 146545780

fl

Property Rp1

Reporting Officer
BRITTAN PETERSEN

Supervisor
KEVIN LARSEN

[-·j

Eyes
BROWN BLUE

Sex Hair

Height Weight

5 8

Other

Arrest

NO

Photos

Electronic Verification

Date

Electronic Verification

Date

<Brittan <Petersen

'K.~vin Larsen

180

3/6/2015
- - - _g/15/2015
UU!O~
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Utah Department of Corrections
INITIAL CONTACT REPORT - ICR

Incident Case Number 295703

This report is an "Initial Contact Report" under the Government Records Access Management Act (GRAMA), Utah
code Annotated 63-2-103(12). It is normally a PUBLIC document.
ONLY THE SPECIFIC INFORMATION ASKED FOR WILL BE ENTERED ON THIS REPORT. (INCIDENT REPORTING
FORMS WILL BE USED FOR ALL OTHER INFORMATION.)
Incident Type
Incident Title
ADMINISTRATIVE DRUG USE
Date and Time Occurred

Date/Time Reported
03/06/2015 23:36
Incident Location

!

LONE PEAK

02/19/2015 19:03
Location Description

Lone Peak
I -=-•·

, ,- .

role

!Name"

- ... .,__

··••-·-

··--

----

·-· -•·i
. .... - ~---- .,
: - -· - . . . -·- . ·- ·--- -- --- -·
___ .. e~~~~:!..~-~-~~!- t~.~~!~s ~ . ____ . ~-·-·· _·••··

:$.1:J§.FJ;CT . l~':J-~-~13._R<?.~~~l'l~_s.~-~-~~------··-······ - ·- .... @3-131 '.1.?.7~!.. -- ... I~':'..~-~~--·-···

. --------•. ·-

·--··--- J

.. ___ _ . _..--· ....... ____ .. --·-·· ___ }rres!_

•-·• ·····- ·-···-- - ---·· ·-· -··· .. -·•--•~?____ ...

When providing the following information, do not name individuals not previously identified on this form.
NATURE OF THE INCIDENT (PROVIDE SUMMARY ONLY):

~n Tnrriate was urine tested as part of a random screening process-:-His test came back positivEdor Opiates a-rid Tramadol.
!:

l

;
i

i

l
I

'·Initial
···-- Actions Taken by Reporting Officer

Reporting Officer
BRITTAN PETERSEN

Supervisor
KEVIN LARSEN

•.. ··-·-----·----·---•--•·•-·--··--· ·-•--•-·-···-··. ···• ..••..•. ··•· ·---------··-·-·· ----·--· ..•.. J

Date
3/6/2015

Electronic Verification

<Brittan Petersen
Electronic Verification

Date

'Kevin Larsen

" Name and Address may be withheld if necessary to protect investigative privacy and safety

3/15/2015

issueb
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Utah Department of Corrections

Incident Case # 299839
DISCIPLINARY FINDINGS FORM MD-2 Hearing Type: APPEAL

UDC Discipline Case # 692227

Name ANDERSEN, KURTIS ROSS

Offender# 23131

Hearing Date and Time 10/01/2015 04:15

Hearing Location HEARING OFFICE/UDC

USP# 42747

viP
Charges

"'

Pleas

Findings

1. 808

NOT GUILTY

GUILTY

2. A13

NOT GUILTY

GUILTY

Amended To

Pleas
--------

Findings

Findings:
You requested an appeal of the decision of the Discipline Hearing Officer f'DHO") in the above-referenced case on the following
grounds:
• The Disciplinary Procedures Were Not Properly Followed
• There Was Not Some Evidence To Support the DHO's findings
The Disciplinary Procedures Were Properly Followed
In your appeal, you claim that disciplinary procedures were not properly followed because no witnesses on your behalf were allowed,
denied the use of camera footage, and not allowed to review available testimony or reports.
The ability lo call ''witnesses and present documentary evidence in his defense" is not unlimited or unrestricted. Wolff. The calling of
witnesses is done at the discretion of the OHO. If the OHO refuses to accept additional witnesses, he is justified if he feels that doing
so is irrelevant, immaterial, unnecessarily repetitive, or he accepts proffered testimony from officers and other witnesses that he deems
relevant or reliable. See FD01/04.06.A.2. Your request for witnesses was deemed unnecessary, as is within the DHO's discretionary
authority to do designate.
In Wolff v. McDonnell, 418 U.S. 539 (1974), the Supreme Court states that it is necessary that prison officials have discretion to refuse
the calling of witnesses in discipline proceedings:
Prison officials must have the necessary discretion to keep the hearing within reasonable limits and to refuse to call witnesses that may
create a risk of reprisal or undermine authority, as well as to limit access to other inmates to collect statements or to compile other
documentary evidence. Although we do not prescribe it, it would be useful for the [OHO] to state [his] reason for refusing to call a
witness, whether it be for irrelevance, lack of necessity, or the hazards presented in individual cases. Wolff, at 566-567 (emphasis
added).
The admission of additional evidence or video footage is solely determined by the OHO. See FD01/04.06. In the present case, the
OHO concluded the officer's report to be sufficient in providing the necessary information. He is not required to review additional
evidence if he believes it is unnecessary.
There Was Some Evidence To Support the DHO's findings
You also state that toxicology reports do not meet the "some evidence" standard. You also requested the OHO further investigate your
claims directly with the medical technician staff.
The required standard of proof in a prison discipline proceeding is ''some evidence" which is defined as such evidence that a
reasonable person might accept as adequate to support the findings of the OHO. See FD01/04.11. I cannot reverse the findings in a
case where the OHO reasonably used his discretion to make his decision, and his findings had some basis in fact. "Instead, the
relevant question is whether there is any evidence in the record that could support" the DHO's conclusion. See Superintendent v. Hill
at 456.
In the present case, the OHO did research the claims you made. The med tech's error that you tested positive for Neurontins was
confirmed to be a mistake but fails
invalidate the disciplinary charge. The officer's report, combined with additional conclusions
drawn after investigation. was deemed reliable and relevant. Therefore, the OHO reasonably concluded there to be some evidence of
your guilt
The Disciplinary Sanctions Were Not Arbitrary, Capricious or Unreasonably Harsh
You claim that the disciplinary sanctions imposed were arbitrary, capricious or unreasonably harsh. Determining or issuing appropriate
punitive sanctions is the sole responsibility of the OHO, taking into account the totality of the circumstances. See FD01/06.02. The
sanctions imposed in your case fall within the authorized range for the disciplinary violation of which you have been found guilty. See
FD01/05.06.
In light of the foregoing, the decision of the DHO is upheld, and the sanctions are sustained. There is no further administrative review
available. If you are dissatisfied with this response and wish to take further action, this level three grievance response will serve as
evidence you have exhausted the administrative remedy process. Your only recourse is to seek a judicial remedy.

to

Hearing Officer
Maria Aragon

Electronic Verification

9vl.aria JI. ran on

Date
10/01/2015
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Utah Department of Corrections

Incident Case# 299839
DISCIPLINARY FINDINGS FORM MD-2 Hearing Type: ORIGINAL HEARING

UDC Discipline Case # 692227

USP# 42747

Name ANDERSEN, KURTIS ROSS

Offender# 23131

Hearing Date and Time 08/28/2015 07:08

Hearing Location OQUIRRH 4

Charges

~

------------

Pleas

Findings

1. 808

NOT GUILTY

GUILTY

2. A13

NOT GUILTY

GUILTY

Amended To

Pleas
--------

Findings

Findings:
I find Kurtis Andersen guilty of A 13 Intoxicant/Controlled Substance and guilty of 808 Interfere w/lnvestigation, False Statements/ID
based on the following:
Accordinir}° Medical Technician Mook and Officer Demers at pill line on the date of the incident, Inmate Kurtis Andersen was asked if
he was
Anderson to which he replied that he was -Anderson. By stating that he was Inmate . . . Anderson, Inmate
Kurtis Andersen was able to receive -411111111 prescribed medication. Inmate aren't allowed to possess other inmates prescribed
11
medication or medication in general. I find this to be "some evidence of his guilt.
Inmate Kurtis Andersen disputes that he told the staff that we was -Anderson. He also contends that he was just given the
medication when he went to pill line and told them he name was "Anderson". There was no available camera recording of pill line
made by Security Electronics Staff, Lone Peak staff or by anyone if the Shift Commander's Office.
The rate of pill usage of 411111111s medication according to Pharmacy staff was at the normal rate or slower as it was turned in on
schedule with minor deviation but it was noted that there was still medication in the blister pack. The amount of medication that was
left over was not recorded in the computer according to the Pharmacy.
Inmate Kurtis Andersen presented information from Med Tech Mook's medical entry that he tested positive for Neurotins which isn't
possible. This was verified but it doesn't invalidate the information in this report.

Based on the above findings I assess:
30 DAYS PUNITIVE ISOLATION 09/21/2015 TO 10/21/2015
$100.00 FINE
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Utah Department of Corrections

DISCIPLINARY MD~1 FORM

Last Name
ANDERSEN

Date and Time Occurred

Incident Case # 299839
UDC Discipline Case# 692227

Class MAJOR

First
KURTIS
Incident Location

I

I

Middle
ROSS

Offender#/ USP #
23131
/ 42747

03/06/2015 18:39 to 07/10/2015 12:05 LONE PEAK - Lone Peak Correctional Facility Medical Room

EXPLAIN CHARGES
808 INTERFERE W/INVSTGTN,FALSE STATEMENTS/ID
When asked by EMT Mook, an employee of the Dept. of Corrections, if he was

··•(I

Anderson, he told him that his name was

.a,

4IIIIIIPAnderson. Inmate Kurtis Andersen did tell EMT Mook, and employee of the Dept. of Corrections, that he was . . . Last updated 07/10/2015

A 13 INTOXICANT/CONTROLLED SUBSTANCE
Inmate Andersen, Kurtis 23131 pretended to be inmate Anderson,•••••• in oreder to obtain the medications prescribed for
Anderson, . . . . During pill line at Lone Peak, Inmate Andersen, Kurtis received the pills from the medical retained blister pack of Anderson,
. . . from Med Tech Mark Mook after affirming that he was Anderson,~. EMT Mook confirmed that Kurtis Andersen did receive the pills
prescribed to . . Anderson as verified in the Demers supplemental report. Last updated - 07/10/2015

Reporting Officer
RONALD WILSON
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Restitution Requested
From Damage Report
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Date

0111012015

Amount NOTICE: OTHER RESTITUTION MAY BE ASSESSED WHICH WAS
NOT CALCULATED PRIOR TO YOUR HEARING.

Screening Supervisor
ROBERT POWELL
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Date

I

07/13/2015

INSTRUCTIONS FOR OFFENDERS CHARGED WITH MAJOR DISCIPLINARY OFFENSES
1. You have been charged with a violation of rules, regulations or other conduct standards.
2. Major violations entitle you to a due process hearing.
a. Your case will be heard by a Hearing Officer no sooner than 24 hours after service unless waived.
b. You are not entitled to an attorney. The Hearing Officer can provide a counsel substitute for offenders found incompetent to offer a defense.
c. You may request to call witnesses who can offer relevant material, competent testimony. The Hearing Officer will rule on the witness request.
d. You do not have the right to cross-examine adverse witnesses nor confront accusers if, in the opinion of the Hearing Officer, it would
jeopardize the safety of other offenders or staff, security or operational goals. For the same reason, the Hearing Officer may determine it
necessary to take some testimony outside your presence.
e. You may be compelled to answer questions at the hearing. Failure to answer may result In the Hearing Officer making an adverse inference
from your silence. If criminal charges are contemplated, you will be notified.
f. If you wish to appeal the decision in this matter, you may do so by completing the Disciplinary Appeal Form within 20 days after
receiving a copy of the MD-2. Your appeal must specifically allege that: (1) required disciplinary procedures were not followed: (2) there was
not some evidence to support the Hearing Officer findings; or (3) the disciplinary sanctions were clearly excessive.
3. Minor offenses do not require a due process hearing or an appeals process.
4. Based on the findings of the Disciplinary Hearing Officer you may be assessed all, part or none of the total restitution amount as listed above.

INSTRUCTIONS FOR SERVING OFFICER
1. Hand the offender one copy of the MD-1 with a damage report if restitution is requested.
2. Enter the date served in 0-track.

Officer Certifying Personal Service

Corey Wea·oer

Date and Time Served
07/23/2015 13:30
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Incident Case Number 299839

Information in this report considered PRIVATE or PROTECTED under the Government Records Access Management Act
(GRAMA), Utah Code Annotated 63-2-101, except for the information which also appears fn the Initial Contact
Report(ICR).

Purpose of Report:
Inmate Kurtis Andersen #23131 was the subject to report 295699 where he was recipient of two disciplinary reports:
1. A-13 - Intoxicant/Controlled Substance
2. B-05 - Forgery/Fraud/Embezzlement/Theft/lnsf
He was heard by the Departmental Hearing Officer on 3/10/2015 who dismissed the charges without prejudice.
Hearing Details for MD-1 690151:
Hearing Notes:
bdy Dismissed without prejudice lack of documentation did he actually get pills on the date in question. Report doesn•
say he got pills. It says the Med tech asked if he was Jason Anderson and that Kurtis Andersen said that he was. The
805 should be a B08 False Information/ False Identification
Findings Narrative:
I dismiss without prejudice the A 13 lntoxicanUControlled Substance and the 805
Forgery/Fraud/Embezzlement/Theft/NSF based on incomplete documentation and procedural reasons.
IR-1 for report 295699:
INCIDENT:
Inmate Andersen, Kurtis, #23131, came into pill line and was asked by Med Tech Mook if his name was Anderson, . .r
. . . Inmate Andersen, Kurtis was confused at first, and after a second question. told Med Tech Mook that his name
was indeed • • • • Anderson. No one gave this a second thought until he came back at the end of pill line to
exchange blister packs and Med Tech Mook noticed that the pack inmate Andersen, Kurtis handed him had the name
Andersen. Kurtis on it.
ACTIONS:
Med Tech Mook and I tried to remember whether or not he had claimed to be Anderson.•••• during pill line. Afte
a few minutes we both realized that the inmate had said that he was Anderson, Jason, and look him up in O-Track to find
out what his name really was.
INTERVIEWS:
Med Tech Mook asked inmate Andersen why he was trying to exchange a blister pack with the name Andersen, Kurtis or
it when he had taken the pills for Anderson, 91111 during pill line. Inmate Andersen failed to reply and quickly left with hi~
empty blister pack.
MD-1 CHARGES:
A13 - Intoxicant/Controlled Substance
805 - Forgery,/Fraud/Embezzlement/Theft
NOTIFICATIONS:
Sergeant R. Miller was notified of the situation as of approximately 1830 hours.
Request for Original Reporting Officer to provide a Supplemental Report:
I requested the original Reporting Officer to review his report and clarify if Andersen had, in fact, received any pills and
to write a supplemental report. I did this due to the dismissal of the original Md-1s, amplified by the notes in the
Disciplinary Hearing Packet which identified more information was requested regarding whether or not Andersen had
actually received any pills and identifying the charge of B-05 False Information/False Identification would be more
appropriate
Supplemental 6/14/2015
nu:,,,..-.~ •-------·• n- ........ -.-,,,,. ... ,_._a,_

Reporting Officer
RONALD WILSON

Supervisor
ROBERT POWELL
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Incident Case Number 299839

Information in this report considered PRIVATE or PROTECTED under the Government Records Access Management Act
(GRAMA), Utah Code Annotated 63-2-101, except for the information which also appears in the Initial Contact
Report(ICR).
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On 03/06/2015 Inmate Andersen, Kurtis, #23131, was pretending to be Anderson, .tllll1 in order to get his pills. During
pill line at Lone Peak, Inmate Andersen, Kurtis received the pills from the medical retained blister pack of Anderson,
~ from Med Tech Mark Mook after affirming that he was Anderson, tllll- Only later during that pill line when the
same inmate came back to exchange an empty blister pack for a new one, did either Med Tech Mook or I realize that the
inmate was not Anderson, . . . . but Andersen, Kurtis.
I spoke with Med Tech Mark Mook on 06/14/2015 and verified that he had indeed given the pills for Anderson, . . . to
inmate Andersen, Kurtis on 03/06/2015. He also told me that he had documented this interaction on M-Tack.
Summary:
Based on the additional information in the Demers supplemental report, I am refiling disciplinary charges against inmate
ANDERSEN, Kurtis for A-13 Intoxicant/Controlled Substance and filing the more appropriate charge of 808 - False
Information/False Identification.
IIIIII/IIII/IIIIII/IIIII end of report IJIII/II/III/IJ/IIII//I

Reporting Officer
RONALD WILSON

Supervisor
ROBERT POWELL
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Utah Department of Corrections
Incident Case Number 299839

INCIDENT REPORT IR-1

Information in this report considered PRIVATE or PROTECTED under the Government Records Access Management Act
(GRAMA), Utah Code Annotated 63-2-101, except for the information which also appears in the Initial Contact Report(ICR).
Contacts:
Role

Name

SUSPECT KURTIS ROSS ANDERSEN
Address

_J

Property Rp1
Reporting Officer

RONALD WILSON

Supervisor
ROBERT POWELL

Offender #

Race

8/29/1963

23131

CAUCASIAI\ M

Phone
Other
(801) 743--550 DL# 146545780, Refiled charges

LPA201

f

DOB

Sex Hair

Eyes

BROWN BLUE

Height Weight

5 8

180
Arrest

NO

I Photos
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Utah Department of Corrections
INITIAL CONTACT REPORT - ICR

ii)

Incident Case Number 299839

This report is an "Initial Contact Report" under the Government Records Access Management Act (GRAMA), Utah
code Annotated 63-2-103(12). It is normally a PUBLIC document.
ONLY THE SPECIFIC INFORMATION ASKED FOR WILL BE ENTERED ON THIS REPORT. (INCIDENT REPORTING
FORMS WILL BE USED FOR ALL OTHER INFORMATION.)
Incident Type
Incident Title
ADMINISTRATIVE DRUG USE
Date and Time Occurred
03/06/2015 18:39 to 07/10/2015 12:05

Date/Time Reported
07/10/2015 12:00
'Incident Location
LONE PEAK

Location Description
Lone Peak Correctional Facility Medical Room
1
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When providing the following information, do not name individuals not previously identified on this form.
NATURE OF THE INCIDENT (PROVIDE SUMMARY ONLY):
[Refiling Dlsciplinary reports that thad previously been dismissed without prejudice.
·
·

l
ii

Initial Actions Taken by Reporting Officer
SECURE FACILITY/PROP

Reviewed disciplinary reports that had been dismissed without prejudice, gained info and refiled appropriate charges.

Reporting Officer
RONALD WILSON

Supervisor
ROBERT POWELL
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* Name and Address may be withheld if necessary to protect investigative privacy and safety issues.
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